STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
| RVIN L. OLDEN,
Petiti oner,
CASE NO. 94-6636RX

VS.

STATE OF FLORI DA,
DEPARTMENT OF REVENUE,

Respondent .

N N N N N N N N N N

FI NAL CRDER

Pursuant to witten notice a formal hearing was held in case nunber 93-
4326RGM before Larry J. Sartin, a duly designated Hearing O ficer of the
Division of Administrative Hearings, on February 24, 1993, in Tall ahassee,
Fl ori da.

APPEARANCES

For Petitioner: Irvin L. Odden, pro se
9 Fox Valley Drive
Orange Park, Florida 32073

For Respondent: Francesco M Negron, Jr.
Jeffrey M D kman
Assi stant Attorneys Ceneral
Tax Section, Capitol Building
Department of Legal Affairs
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUES

The issue in this case is whether Petitioner, Irvin L. Oden, has standing
to challenge the validity of Rule 12B-4.012(2), Florida Adm nistrative Code,
pursuant to Section 120.56(1), Florida Statutes.

PRELI M NARY STATEMENT

On Novenber 23, 1994, Petitioner, Irvin L. Oden, filed a Petition for
Admi ni strative Determination of Invalidity challenging the validity of Rule 12B-
4.012(2), Florida Adm nistrative Code, pursuant to Section 120.56(1), Florida
Statutes, with the Division of Adm nistrative Hearings. The matter was assigned
case nunber 94-6636RX. The case was assigned to Hearing Oficer Don W Davis by
Order of Assignnent entered Decenmber 8, 1994.

On Decenber 12, 1994, Hearing O ficer Davis entered an Order Establishing
Prehearing Procedure and a Notice of Hearing. The final hearing was schedul ed
for January 4, 1995. A Joint Mdtion for Continuance was subsequently granted by



Order Granting Motion for Continuance entered Decenber 22, 1995. The final
heari ng was reschedul ed for February 24, 1995.

On January 5, 1995, Petitioner filed a Motion for Summary Judgnent. The
noti on was deni ed by Hearing Oficer Davis by Order Denying Mtion for Sunmary
Judgnment entered January 11, 1995. A Mdtion for Reconsideration of Summary
Judgnent, filed on January 17, 1995, was denied by an Order Denying Mtion for
Reconsi deration entered January 24, 1995.

On January 30, 1995, Petitioner filed an Objection and Request for Hearing
Oficer Recusal. On February 1, 1995, an Order of Recusal was entered. Hearing
O ficer Davis recused hinself and the case was assigned to the undersigned.

On February 17, 1995, Petitioner filed a Request for Determnation/Del ay
Pendi ng Deternmination. Petitioner for the third time sought a final
determ nation of this matter by summary judgnment. Petitioner also sought a
conti nuance of the hearing. A notion hearing was held by tel ephone on February
23, 1995 to consider Petitioner's Request. After hearing argunent of the
parties, the Request was deni ed.

On February 24, 1995, imedi ately before the commencenent of the final
hearing of this case, Respondent filed Respondent's Mtion to Dismss for Lack
of Standing. Argument on the Mtion was heard after the commencenent of the
final hearing. After hearing argument of the parties, the undersigned inforned
the parties that the Mdtion to Dismss for Lack of Standing would be granted by
Final Order. The parties were also inforned that they could file witten
argunents concerning the Mtion by proposed final orders which would be
consi dered before this Final Oder was entered.

On March 7, 1995, Petitioner filed an Armendnent to Petition for
Admi ni strative Determination of Invalidity. Pursuant to the Anendnent,
Petitioner struck certain | anguage fromhis Petition. Petitioner also filed a
pl eading titled "Cbjections/Argunments Against Mtion for Dismissal”.

A transcript of the final hearing was filed on March 21, 1995. Proposed
final orders were, therefore, to be filed on or before March 31, 1995.
Respondent filed a proposed final order containing proposed findings of fact. A
ruling on each proposed finding of fact has been nade either directly or
indirectly in this Final Order or the proposed finding of fact has been accepted
or rejected in the Appendix which is attached hereto. Petitioner did not file a
proposed final order.

FI NDI NGS OF FACT

1. The Respondent, the Florida Departnment of Revenue (hereinafter referred
to as the "Departnent”), notified Petitioner, Irvin L. Oden, by a Revised
Notice of Intent to Make Documentary Stanp Tax and Di scretionary Surtax Audit
Changes (hereinafter referred to as the "Revised Notice"), that he owed $164. 45
in docunentary stanp tax, plus penalty of $41.11 and interest thru June 6, 1994
of $70.71. See Petitioner's exhibit 3. The Revised Notice was entered May 31,
1994.

2. M. dden was informed in the Revised Notice that the "l egal basis" of
t he proposed audit changes was "Chapters 201. 01, 201.02, 201.08, 201.17, F. S."
and "Rules 12B-4.012(1) and (2), F.AC"



3. M. dden filed a witten protest to the Revised Notice by letter dated
June 23, 1994. On July 12, 1994, the Departnent issued a letter in response to
the witten protest. Petitioner's exhibit 2. In pertinent part, M. dden was
i nfornmned:

Your Quit C aimDeed recorded Novenber 6, 1990,
transferred half interest in real estate from
Sue H dden to lrwin L. Aden. There was a
$60, 000 nortgage on the property. According

to Rules 12B-1.012 (1) and (2), and 12B-1.013
(25) and (32), Florida Adm nistrative Code

this transfer is taxable because of the nortgage
on the property. The rules state that any deed
is taxable if consideration for the property is
given. The rules go on to state that a nortgage
on the property is consideration. The rules are
att ached.

The letter incorrectly referred to Rule 12B-1.012(1) and (2), Florida

Admi ni strative Code, and Rule 12B-1/013(25) and (32), Florida Adm nistrative
Code. The Departnent intended to refer to Rules 12B-4.012 and 12B-4. 013,

Fl ori da Admi nistrative Code.

4. M. dden tinely chall enged the proposed assessnent of tax pursuant to
Section 120.57(1), Florida Statutes.

5. On Novenber 23, 1994, M. O den also filed a petition with the D vision
of Adm nistrative Hearings challenging the validity of Rule 12B-4.012(2),
Fl orida Adm nistrative Code, pursuant to Section 120.56, Florida Statutes.

6. Rule 12B-4.012(2), Florida Adm nistrative Code (hereinafter referred to
as the "Challenged Rule"), provides, in pertinent part:

(2) Definitions:

(a) "Consideration" under s. 201.02, F.S.
i ncl udes but shall not be Iimted to, noney
paid or to be paid, the anount of any indebtedness
di scharged by a transfer of any interest in rea
property, nortgage i ndebtedness and ot her
encunbrances which the real property interest
being transferred is subject to, notw thstandi ng
the transferee may be liable for such indebtedness.
VWhere property other than noney is exchanged for
interest in real property, there is the presunption
that the consideration is equal to the fair market
val ue of the real property interest being trans-
ferred. [Enphasis added].

7. M. Oden specifically challenged the portion of the Challenged Rule
enphasi zed in finding of fact 6. M. Oden alleged that the Challenged Rule is
an invalid exercise of delegated |egislative authority as defined in Section
120.52(8)(b) and (c), Florida Statutes.

8. The Il anguage of the Challenged Rule which M. O den has alleged is
invalid had an effective date of February 13, 1991



9. Although not clearly stated in M. Oden's petition, M. dden's
standing to challenge the Challenged Rule is based upon the fact that the
Department relied on the Challenged Rule in the Revised Notice and the letter in
response to M. Oden's witten protest.

10. Pursuant to the Departnment's Motion to Dismss for Lack of Standing
filed by the Departnent on February 24, 1995, the Departnent stipulated to the
fol | owi ng:

5. The Departnent stands by its assessnent
in the assessnent proceeding. The statute
which was recited in the Departnent's assessnent
provi des anple authority for the assessnent
wi t hout reference to a subsequently pronul gated
rule.

6. The Departnent does not seek to retroactively
apply a rule to a transacti on which preceded the
effective date of that rule. Any statement in
the Notice of Proposed Assessnent which indicates
an intention to apply a rule on a retroactive basis
i s hereby wi thdrawn.

9. However, while the rule is valid, it now
appears that Petitioner |acks standing to challenge
a rule which is not intended to be applied to
Petitioner. Petitioner has standing to challenge
t he assessnment and to challenge the Departnent's
prerul e application of the Section 201.02, Fla.
Stat. (1990). .

10. Now that the Department formally withdraws
any reference to the rule in support of its
assessnment against the Petitioner, there is no
reason for this matter to proceed further

11. Counsel for the Departnent reiterated the Departnent's position at
heari ng.

CONCLUSI ONS OF LAW

A.  Jurisdiction.

12. The Division of Admi nistrative Hearings has jurisdiction of the
parties to and the subject matter of this proceeding. Section 120.56, Florida
St at ut es.

B. Burden of Proof.

13. The burden of proof in this proceeding was on M. O den. See Adam
Smith Enterprises v. Departnent of Environnmental Regul ation, 553 So.2d 1260,
(Fla. 1st DCA 1990); and Agrico Chemical Co. v. Departnent of Environnenta
Regul ati on, 365 So.2d 759 (Fla. 1st DCA 1979).

C. Standing.

14. Section 120.56(1), Florida Statutes, provides, in pertinent part, the
fol | owi ng:



(1) Any person substantially affected by a
rule may seek an administrative determ nation
of the invalidity of the rule on the ground
that the rule is an invalid exercise of

del egated |l egislative authority.

15. In order to conclude that a person is a "substantially affected"
person, it must be proved:

1) that he will suffer injury in fact which
is of sufficient inrediacy to entitle himto
a. . . hearing, and 2) that his substanti al
injury is of a type or nature the proceedi ng
is designed to protect.

Fl orida Society of Ophthal nol ogy v. Board of Optonetry, 532 So.2d 1279, 1285
(Fla. 1st DCA 1988), rev. denied, 542 So.2d 1333 (1989). See also Agrico

Chemi cal Conpany v. Department of Environnental Regul ation, 406 So.2d 478 (Fla.
2d DCA 1981); and Professional Firefighters of Florida, Inc. v. Departnent of
Heal th and Rehabilitative Services, 396 So.2d 1194 (Fla. 1st DCA 1981).

16. Wen the Departnent expressly w thdrew any reliance upon the
Chal l enged Rule for its Revised Notice, M. Oden could no | onger prove that he
woul d suffer any injury fromthe Challenged Rule. Any injury that M. d den may
now suffer will be caused by Chapter 201, Florida Statutes, and the Departnent's
application thereof to M. dden

17. M. dden has failed to allege any facts in his petition, as anended
on March 7, 1995, that woul d support a finding that the Chall enged Rul e has had,
or will have, any application to M. O den

ORDER

Based upon the foregoing Findings of Fact and Conclusions of Law, it is

ORDERED that the Petitioner has failed to allege sufficient facts which
woul d support a finding that he is substantially affected by Rule 12B-4.012(2),
Fl orida Admi nistrative Code, Therefore, the Petition for Admnistrative
Determ nation of Invalidity, as anended, filed by Irvin L. dden is DI SM SSED

DONE and ORDERED this 20th day of April, 1995, in Tallahassee, Florida

LARRY J. SARTIN, Hearing Oficer

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 20th day of April, 1995.



APPENDI X
Case Nunber 94-6636RX

The Departnent has subnitted proposed findings of fact. It has been noted
bel ow whi ch proposed findings of fact have been generally accepted and the
par agraph nunber(s) in the Final Order where they have been accepted, if any.
Those proposed findings of fact which have been rejected and the reason for
their rejection have al so been noted. M. dden did not file a proposed order

The Departnent's Proposed Findi ngs of Fact

1 Accepted in 1
2 Accepted in 2.
3 Accepted in 5.
4 Accepted in 4
5 See 2-3 and 9
6 See 2 and 9.

7 Accepted in 3.
8 Accepted in 8.
9 Accepted in 10.
10 Accepted in 11
11 Accepted in 10.

COPI ES FURNI SHED:

Irvin L. dden
9 Fox Valley Drive
Orange Park, Florida 32073

Francesco M Negron, Jr.

Assi stant Attorney Genera

Tax Section, Capitol Building
Department of Legal Affairs

Tal | ahassee, Florida 32399-1050

Carrol |l Webb, Executive Director
Adm ni strative Procedures Committee
Hol | and Bui | di ng, Room 120

Tal | ahassee, Florida 32399-1300

Li z d oud, Chi ef

Bur eau of Adm nistrative Code
The Capitol, Room 1802

Tal | ahassee, Florida 32399-0250

Larry Fuchs, Executive Director
Depart ment of Revenue

104 Carlton Buil ding

Tal | ahassee, Florida 32399

Li nda Lettera

Depart ment of Revenue
CGener al Counsel

204 Carlton Buil ding

Tal | ahassee, Florida 32399



NOTI CE OF PGSSI BLE RI GAT TO JUDI Cl AL REVI EW

ANY PARTY WHO | S ADVERSELY AFFECTED BY TH S FI NAL ORDER MAY BE ENTI TLED TO

JUDI G AL REVI EW PURSUANT TO SECTI ON 120. 68, FLORI DA STATUTES. REVI EW

PROCEEDI NGS ARE GOVERNED BY THE FLORI DA RULES OF APPELLATE PROCEDURE. SUCH
PROCEEDI NGS ARE COMMENCED BY FI LI NG ONE COPY OF A NOTI CE OF APPEAL W TH THE
AGENCY CLERK OF THE DI VI SI ON OF ADM NI STRATI VE HEARI NGS AND A SECOND COPY,
ACCOVPANI ED BY FI LI NG FEES PRESCRI BED BY LAW W TH THE DI STRI CT COURT OF APPEAL,
FI RST DI STRICT, OR WTH THE DI STRI CT COURT OF APPEAL | N THE APPELLATE DI STRI CT
WHERE THE PARTY RESI DES. THE NOTI CE OF APPEAL MUST BE FI LED WTHI' N 30 DAYS OF
RENDI TI ON OF THE ORDER TO BE REVI EVED.



